UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF )
)
ROGER & LI NDA ALLI NGTON, ) CASE NO. BK99-42109
)
Debt or s. ) A00- 4034
)
UNI TED STATES OF AMERI CA, )
) CH. 7
Plaintiff, )
VsS. )
)
ROGER & LI NDA ALLI NGTON, )
)
Def endant s. )
MEMORANDUM

Hearing was held in Lincoln, Nebraska, on January 30, 2002,
on the United States of America s Mtion for Summary Judgnent
(Fil. #18). Ellyn Grant appeared for the United States, and Bob
Creager appeared for Linda Allington. This nmenmorandum cont ai ns
findings of fact and conclusions of law required by Fed. R
Bankr. P. 7052 and Fed. R Civ. P. 52. This is a core proceedi ng
as defined by 28 U S.C. 8§ 157(b)(2)(I).

The notion is granted as to defendant Roger Allington, and
the total amount of his obligation to the government is
nondi schar geabl e pursuant to 11 U.S. C. § 523(a)(2) and (13). The
notion is denied as to defendant Linda Allington.

| . St andard of Revi ew

Sunmary judgnment is appropriate only if the record, when
viewed in the light nost favorable to the non-noving party,
shows there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw.
Fed. R Bankr. P. 56(c) (made applicable to adversary
proceedi ngs i n bankruptcy by Fed. R Bankr. P. 7056); see, e.q.,
Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson
v. Liberty Lobby., Inc., 477 U S. 242, 249-50 (1986); Morgan v.
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Rabun, 128 F.3d 694, 696 (8th Cir. 1997), cert. denied, 523 U. S.
1124 (1998); Get Away Club, Inc. v. Coleman, 969 F.2d 664, 666
(8th Cir. 1992); St. Paul Fire & Marine Ins. Co. v. FDIC, 968
F.2d 695, 699 (8th Cir. 1992).

In ruling on a notion for summary judgnent, the court nust
view the facts in the light nost favorable to the party opposi ng
the motion and give that party the benefit of all reasonable
inferences to be drawn fromthe record. Wdoe v. District No.
111 Ot oe County Sch., 147 F.3d 726, 728 (8th Cir. 1998); Ghane
v. West, 148 F.3d 979, 981 (8th Cir. 1998).

Essentially, the test is “whether the evidence presents a
sufficient disagreenent to require submssion to a jury or
whether it is so one-sided that one party nust prevail as a
matter of law. ” Anderson v. Liberty Lobby, Inc., 477 U S. at
251-52. Moreover, although under Federal Rule of Civil Procedure
56 due deference nust be given to the rights of litigants to
have their clainms adjudi cated by the appropriate finder of fact,
equal deference nmust be given under Rule 56 to the rights of
t hose defendi ng agai nst such clainms to have a just, speedy and
I nexpensi ve determ nati on of the action where the clainms have no
factual basis. Celotex Corp. v. Catrett, 477 U S. at 327.

The court’s roleis sinply to determ ne whet her the evi dence
in the case presents a sufficient dispute to place before the

jury.

At the summary judgnent stage, the court should
not wei gh t he evi dence, make credibility
determ nations, or attenpt to determ ne the truth of
the matter. Rather, the court’s function is to
det erm ne whether a dispute about a material fact is
genuine. . . . |If reasonable mnds could differ as to
the inport of the evidence, summry judgnent is
i nappropriate.

Quick v. Donaldson Co., lInc., 90 F.3d 1372, 1376-77 (8th Cir.
1996) (internal citations omtted). See also Bell v. Conopco
Inc., 186 F.3d 1099, 1101 (8th Cir. 1999) (on summary judgnent,
court’s function is not to weigh evidence to determ ne truth of
any factual issue); Mathews v. Trilogy Comuni cations, Inc., 143
F.3d 1160, 1163 (8th Cir. 1998) ("When evaluating a notion for
sunmary judgnment, we nmust . . . refrain from assessing
credibility.").




A genui ne issue of material fact exists if: (1) there is a
di spute of fact; (2) the disputed fact is mterial to the
outcone of the case; and (3) the dispute is genuine, nmeaning a
reasonable jury could return a verdict for either party. RSBI
Aerospace, Inc. v. Affiliated FMIns. Co., 49 F.3d 399, 401 (8th
Cir. 1995).

Upon a notion for sunmary judgnent, the initial burden of
proof is allocated to the novant in the form of denpnstrating
"that there is an absence of evidence to support the nonnoving
party's case." Celotex Corp. v. Catrett, 477 U S. at 325; see
Prudential Ins. Co. v. Hinkel, 121 F.3d 364, 366 (8th Cir.
1997), cert. denied sub nom Hinkel v. Hinkel, 522 U S. 1048
(1998); Nelson v. Kingsley (In re Kingsley), 208 B.R 918, 920
(B.A.P. 8h Cir. 1997).

VWhen the nmovant makes an appropriate showi ng, the burden
then shifts to the nonnoving party "to go beyond the pleadings
and by her own affidavits, or by the ‘depositions, answers to
i nterrogatories, and adm ssions on file,’ designate ‘specific
facts showing that there is a genuine issue for trial.’”
Cel otex, 477 U S. at 324 (quoting Fed. R Civ. P. 56(c), (e)).

To withstand a notion for summary judgnment, the nonnovi ng
party nust submt “sufficient evidence supporting a materi al
factual dispute that would require resolution by a trier of
fact.” Austin v. Mnnesota Mning & Mg. Co., 193 F.3d 992, 994
(8th Cir. 1999) (quoting Hase v. M ssouri Div. of Enploynent
Sec., 972 F.2d 893, 895 (8th Cir. 1992), cert. denied, 508 U.S.
906 (1993)). In this respect, the nonnoving party "nust do nore
than sinply showthat there is some netaphysical doubt as to the
material facts; [it] nmust show there is sufficient evidence to
support a jury verdict in [its] favor." Chismv. WR. Grace &
Co., 158 F. 3d 988, 990 (8th Cir. 1998). "[T]he nere existence of
a scintilla of evidence in favor of the nonmoving party's
position is insufficient to create a genuine issue of materi al
fact." Rabushka ex rel. United States v. Crane Co., 122 F.3d
559, 562 (8th Cir. 1997) (internal quotation marks omtted)
(quoting In re Tenporomandi bular Joint (TMJ) Inplants Prods.
Liab. Litig., 113 F.3d 1484, 1492 (8th Cir. 1997)), cert.
deni ed, 523 U.S. 1040 (1998).

"Rul e 56(c) mandates the entry of summary judgnment, after
adequate tine for discovery and upon noti on, against a party who
fails to make a showi ng sufficient to establish the existence of
an elenment essential to that party's case, and on which that
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party will bear the burden of proof at trial." Celotex, 477 U. S.
at 322. "We | ook to the substantive |aw to determ ne whet her an
element is essential to a case, and only disputes over facts
that m ght affect the outcone of the suit under the governing
law will properly preclude the entry of summary judgnment."”
Wlliams v. Marlar (Inre Marlar), 252 B.R 743, 751 (B.A.P. 8th
Cir. 2000) (quoting Ries v. Wntz Properties, Inc. (Inre Wntz
Cos.), 230 B.R 848, 858 (B.A.P. 8th Cir. 1999)) (interna
guotations omtted).

(I Facts

Here, the governnment has noved for summary j udgnent agai nst
both defendants on its conplaint for a determnation of
nondi schargeability of the debt owed to the U. S. Departnent of
Agriculture. The conplaint is based on allegations of fraud
under 11 U. S.C. 8§ 523(a)(2)(A) and (B) and the existence of an
order to pay restitution as part of a federal crimnal judgnent
under 11 U.S.C. 8 523(a)(13).

The actions giving rise to the allegations involve
governnent price support | oans obtained by the Allingtons. M.
Al l'ington subsequently pleaded guilty to two counts of making
fal se statenments in connection with obtaining Compdity Credit
Corporation (“CCC’) loans. He is currently serving a 13-nonth
sentence in the federal prison system and he was ordered to pay
$138,963.90 in restitution to the CCC. Ms. Allington was not
charged with a crinme, although the governnment is asserting in
t he context of this case that judgnent shoul d be entered agai nst
her because of her husband’'s fraud.

A. M. Allington

1. 11 U.S.C. § 523(a)(2)(A) & (B)

In order for a debt to be decl ared nondi schargeabl e under
8§ 523(a)(2)(A) for fraud, the <creditor nust show, by a
preponderance of the evidence, that: (1) the debtor nade a
representation; (2) the representation was nmade at a tinme when
the debtor knew the representation was false; (3) the debtor
made the representation deliberately and intentionally with the
intention and purpose of deceiving the creditor; (4) the
creditor justifiably relied on such representation; and (5) the
creditor sustained a loss as the proximte result of the
representation having been nmade. Universal Bank, N. A v. G ause
(In re Grause), 245 B.R 95, 99 (B.A. P. 8h Cir. 2000) (citing
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Thul v. Ophaug (In re Ophaug), 827 F.2d 340, 342 n. 1 (8th Cir.
1987), as supplenented by Field v. Mans, 516 U S. 59 (1995)).

"Actual fraud, by definition, consists of any deceit,
artifice, trick or design involving direct and active
operation of the mnd, used to circunvent and cheat
anot her — sonmething said, done or omtted with the
desi gn of perpetrating what is known to be a cheat or
deception."” RecoverEdge L.P. v. Pentecost, 44 F.3d
1284, 1293 (5th Cir. 1995) (quoting 3 Collier on
Bankruptcy 1 523.08[5], at 523-57 to 523-58 (footnote
omtted)). "The concept of actual or positive fraud
consists of something said, done, or omtted by a
person with the design of perpetrating what he knows
to be a cheat or deception.” In re Stentz, 197 B. R
966, 981 (Bankr. D. Neb. 1996).

Merchants Nat’'l Bank of Wnona v. Men (In re Men), 238 B.R
785, 790-91 (B.A. P. 8th Cir. 1999).

To establish a debt as non-dischargeable under §
523(a)(2)(B), a creditor nust prove, by a preponderance of the
evidence, that (1) the debtor made (2) a statenment in writing
(3) respecting the debtor's financial condition (4) which was
materially false and (5) nmade with the intent to deceive, and
(6) which was reasonably relied upon by the creditor. Heritage
Bank of St. Joseph v. Bohr (In re Bohr), 271 B.R 162, 167
(Bankr. WD. M. 2001).

As noted above, M. Allington pleaded guilty to two counts
of obtaining noney from the CCC through false statenents. The
essential elements for obtaining a conviction under 15 U. S.C. 8§
714m(a) are (1) a statenent; 2) that is false; 3) the defendant
knows it to be false; and 4) the defendant makes it for the
pur pose of either influencing action of the CCC or obtaining
sonet hi ng of value under an act applicable to the CCC. United
States v. Huntsman, 959 F.2d 1429, 1437 (8th Cir.), cert.
deni ed, 506 U.S. 870 (1992).

In the crimnal case against him M. Allington admtted
guilt to charges that

in connection with |oans obtained by Allington under
the Farm Stored Loan Program he certified on a Farm
Stored Loan Quantity Certification that certain
quantities of corn and soybeans were in existence and
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were eligible to be pledged by himas collateral for
a CCC price support loan and were stored in certain
specified bins, when in truth and fact, as Allington
well knew, the certified quantities of corn and
soybeans did not exist, and were not stored in the
specified bins, and were not eligible to be pledged by
hi mas collateral for a CCC price support | oan.

I ndictment at 1-2 (Attachnment 1 to Index of Evid. in Supp. of
Pl.”s Mot. for Sunmary J. (Fil. #20)).

The evi dence before the court establishes that M. Allington
made written representations — knowing them at the tine to be
false — to the CCC for the purpose of obtaining noney fromthe
CCC. The CCC reasonably relied on those representations and
| oaned him $138,963.90. M. Allington has not put any of those
facts into dispute. Judgnment is therefore granted in favor of
the United States, and the full amunt of the debt is not
di scharged, pursuant to 8 523(a)(2)(A).

2. 11 U.S.C. § 523(a)(13)

Congress added paragraph (13) to 8 523(a) in 1994. It makes
clear that any debt for paynent of an order of restitution
i ssued under Title 18 (Crines and Crim nal Procedure) of the
U.S. Code is not dischargeable.

M. Allington pleaded guilty in April 2001 to two counts of
maki ng fal se statenments to the CCC for the purpose of obtaining
nmoney. The specific statutory section to which he pleaded guilty
is 8 714m(a) of Title 15:

VWhoever nakes any statenent knowing it to be fal se
. . . for the purpose of influencing in any way the
action of the [Commpdity Credit] Corporation, or for
the purpose of obtaining for hinself or another,
noney, property, or anything of value, under this
subchapter, or under any other Act applicable to the
[ CCC], shall, upon conviction thereof, be punished by
a fine of not nmore than $10, 000 or by inprisonment by
not nore than five years, or both.

15 U.S.C. § 714ma).

He was sentenced to serve a termof inmprisonment and to pay
restitution to the victimunder 18 U. S.C. 88 3663 and 3664. The
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restitution order is therefore a debt of the type excepted from
di scharge pursuant to 11 U S.C. 8§ 523(a)(13). However, the
governnment provided evidence at the hearing on the notion for
sunmary judgnent that the balance due on the restitution has
been reduced to $126,776.41 because of an IRS setoff and a
distribution fromthe Chapter 7 Trustee. Therefore, the bal ance
of the debt resulting fromthe judgnment of restitution, in the
amount of $126,776.41 as of the hearing date, in favor of the
CCC and against debtor Roger Allington is excepted from
di scharge under § 523(a)(13).

B. Ms. Allington

There is no assertion that Ms. Allington commtted fraud
to obtain loans fromthe CCC. The United States relies on Ms.
Al lington’s execution of a power of attorney formin 1992, which
permtted her husband to act on her behalf in connection with
governnent agricultural programnms, to establish her liability for
his fraudulent acts in 1998. Ms. Allington’'s liability on the
debt, if any, results from the inmputation of M. Allington’s
fraud to her. Inputing fraud to a spouse requires a factua
inquiry into the nature and extent of the debtors’ business
rel ationshi p.

Cases in which a debt is held nondi schargeable as to one
debt or spouse because of fraud commtted by the other debtor
spouse generally rely on an agency relationship between the
debtors, based on a business relationship in addition to the
marital relationship. See Walker v. Citizens State Bank (In re
Wal ker), 726 F.2d 452 (8th Cir. 1984) (undisputed that wi fe was
husband’ s agent when she operated his business); Allison v.
Roberts (In re Allison), 960 F.2d 481, 485 (5th Cir. 1992)
(undi sputed that wife was not involved in and had no know edge
of husband’ s real estate schenme, so debt was di schargeable as to
her). See also Luce v. First Equip. Leasing Corp. (In re Luce),
960 F.2d 1277 (5th Cir. 1992):

We viewthe i nputationissue as one about busi ness
partners. It is irrelevant to the determ nation of
[ Ms.] Luce s debts under section 523(a)(2) that the
busi ness partners al so enjoyed a marital relationship.
The concepts of |law we enploy do not turn on the
nature of the marital relationship, but on the nature
of the business relationship between the Luces.

The picture of Billye Luce as a wonan who dutlfully
served her husband’ s interests w thout questions and
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wi t hout options ignores the inport of her college
educati on and extensive business experience.

960 F.2d at 1284 n. 10.

Courts generally have not inputed one spouse’ s w ongdoi ng
to the innocent spouse where no agency relationship exists
Tsurukawa v. Nikon Precision, Inc. (In re Tsurukawa), 258 B.R
192, 198 (B.A.P. 9th Cir. 2001). The marital relationship al one
does not create an agency relationship, and w thout proof of a
partnership or other agency relationship between the spouses,
fraud cannot be inputed from one spouse to the other. |d.

Inthe case of Anerican Charter Federal Savings & Loan Ass’n
V. Harris (In re Harris), 107 B.R 210 (Bankr. D. Neb. 1989), a
debt was found to be nondi schargeable as to the husband under 8§
523(a) (6) but dischargeable as to the wi fe because she did not
participate in the conversion of collateral.

[T]here is no evidence from which | would concl ude
that the breach of agreenents were due to [Ms.
Harris’] conduct. There is no evidence that coll ateral
was converted by her. Nor is there any evidence that
her husband acted on her behalf or as her agent, or
even that she received the benefits of any conversion
of the property of Anerican Charter. The acts and
om ssions of Robert Harris my not be inputed to
Barbara Harris by virtue of their marital status.

| conclude sinply that she was a party to agreenents
with Anerican Charter, that the agreements were
breached and that the debt due Anmerican Charter has
not been paid.

107 B.R at 215.

The extent of Ms. Allington’s know edge of or participation
in her husband s fraud is a question of fact. Neal v. Surls (In
re Surls), 240 B.R 899, 907-08 (Bankr. WD. M. 1999); Walker,
726 F.2d at 454.

Therefore, the matter will be set for a one-half day trial
to permt the parties to put on evidence as to whether M.
Allington’s fraud should be inputed to Ms. Allington
Specifically, the parties should be prepared to address whet her
the Allingtons conducted their farm ng operation as partners;
such inquiry wll necessarily examne the scope of Ms.
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Al lington’s involvenent in the business aspect of operating the
farmas well as in the day-to-day work of the farm Moreover,
t he question of whether Ms. Allington knew, or should have
known, of M. Allington’s fraud is also relevant. The parties
shoul d al so provi de evidence as to whet her the power of attorney
was signed by Ms. Allington in her capacity as a business
partner or in her marital capacity only. Whether Ms. Allington
personal |y benefitted from her husband’s fraud is irrelevant; a
partner is deened to benefit from the partnership’ s fraud.
Deodati v. MM Wnkler & Assocs. (In re MM Wnkler &
Assocs.), 239 F.3d 746, 749-50 (5th Cir. 2001).

[11. Type of Judgnent to Be Entered

At the hearing on the nmotion for summary judgnment, counsel
for Ms. Allington raised a question as to whet her the pl eadi ngs
were sufficient to permt the court to enter a noney judgnent in
favor of the governnent, or whether the judgnent woul d sinply be
one of nondi schargeability.

The court has the authority to, and will, enter a noney
j udgnent .

G ven the proposition that the district court, and
bankruptcy court by del egation, have jurisdiction to
determ ne al |l owance and di schargeability of clains, it
foll ows under well established principles that the
jurisdiction extends to the entry of judgnment for the
creditor in the anmobunt of the debt.

: [I']n federal court, the parties are to be
granted the conplete relief to which they are
entitled. . . . [I]f the litigation over a disputed
claim or an objection to claim involves a
nondi schargeabl e debt, the court does have subject
matter jurisdiction to enter a final judgnent as to
the debt. The failure to enter a judgnent would be
inconsistent with the principles of judicial econony,
final res judicata, and coll ateral estoppel. The entry
of judgnent in the anount of the debt does nothing
nore than grant relief to which the creditor is

entitled based on matters that were either |itigated
or which, with reasonable diligence, could have been
litigated.

Ki nney v. Higher Educ. Assistance Found. (ln re Kinney), 114
B.R 670, 671 (Bankr. D. Neb. 1990).
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See also Sinek v. Erdman (In re Erdman), 236 B.R. 904
(Bankr. D.N.D. 1999):

There is no question that bankruptcy courts have
jurisdictionto make determ nations with regard to the
di schargeability of various debts. . . . The franers
of the Bankruptcy Code were obviously aware that nmany
debts sought to be rendered nondi schargeabl e pursuant
to 8 523 would be in the nature of unliquidated
claims, and indeed, nost such actions are prem sed
upon an unliquidated right to paynent. Rendering a
determnation as to the nondischargeability of a
particular debt in a specific sum is tantanmount to
liquidating the claim and 28 U.S.C. 8§ 157[b](2)(B)
and (O) strongly suggest that bankruptcy courts have
authority to liquidate all <clains except personal
injury and wongful death claims. This court concl udes
that in 8 523 actions where a specific sum has been
determ ned to be nondi schargeabl e, the claimthereby
beconmes liquidated to that extent, and a nonetary
j udgnment shoul d be entered.

236 B.R at 909-10. See also Cowen v. Kennedy (ln re Kennedy),
108 F.3d 1015, 1017-18 (9th Cir. 1997) (collecting cases).

The debtors have not chall enged the governnent’s right to
obtain a noney judgnent in this proceeding, and have therefore
wai ved the right to do so. A noney judgnent wll be entered
against M. Allington and, if appropriate, against Ms.
Al lington. The pleadings were sufficient to put the parties on
notice that the governnment sought entry of a judgnment for an
anount certain as well as a determi nation that the debt is not
di schar geabl e.

I V. Concl usi on

The nmotion for summary judgnment is granted as to Roger
Al lington. The total debt of $136,913.85 as of January 30, 2002,
plus interest at the federal judgnent rate, is excepted from
di scharge as to Roger Allington pursuant to 11 U S.C. 8§
523(a)(2). The $126,776.41 balance due on the debt resulting
fromthe restitution order entered against Roger Allington is
excepted from di scharge pursuant to 11 U. S.C. 8§ 523(a)(13). To
clarify, a sum total of $136,913.85 plus interest is non-
di schargeabl e. The restitution amunt is excepted fromdi scharge
under a separate statutory section but is subsuned in the total
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ampobunt of the debt.

The motion for summry judgnment is denied as to Linda
Al l'ington. The adversary proceeding will be schedul ed for a one-
half day trial on the issue of whether fraud can be inputed to
Ms. Allington. This order is not a final order as to Ms
Al lington and is not subject to appeal at this tine.

I T IS ORDERED the United States of America’s Motion for
Summary Judgnment (Fil. #18) is granted as to Defendant Roger
Al l'ington. Separate judgnment will be entered contenporaneously
with this order.

| T 1S FURTHER ORDERED t he United States of America’ s Mtion
for Summary Judgnment (Fil. #18) is denied as to Defendant Linda
Al lington. The Clerk of the Bankruptcy Court is directed to
schedule a one-half day trial on the adversary conplaint in
Li ncol n, Nebr aska.

DATED: February 12, 2002
BY THE COURT:

/s/ Tinothy J. Mahoney
Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:

Copies mailed by the Court to:

U.S. Trustee

*Ellyn Grant, Asst. U S. Atty., 487 Fed. Bldg., 100 Centenni al
Mal | North, Lincoln, NE 68508

Roger Allington, FPD Yankton, P.O. Box 680, Yankton, SD 57078

Li nda Allington, 13820 Cavalier St., Waverly, NE 68462

Robert Creager, Atty., 1630 “K’ St., Lincoln, NE 68508

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF )
)
ROGER & LI NDA ALLI NGTON, ) CASE NO. BK99-42109
)
Debt or s. ) A00- 4034
)
UNI TED STATES OF AMERI CA, )
) CH. 7
Plaintiff, )
VS. )
)
ROGER & LI NDA ALLI NGTON, )
)
Def endant s. )
J UDGVENT

For the reasons set forth in the separate Menorandum of
t oday’ s dat e,

I T I'S ORDERED the United States of Anerica s Mdtion for
Summary Judgnent (Fil. #18) is granted as to Defendant Roger
Al lington. Judgnment is hereby entered in favor of the United
States in the total anount of $136,913.85 as of January 30,
2002, plus interest at the federal judgnent rate. This debt is
excepted from di scharge pursuant to 11 U S.C. 88 523(a)(2) and

(a)(13).

DATED: February 12, 2002
BY THE COURT:

[s/ Tinothy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge
Copi es faxed by the Court to:

Copies mailed by the Court to:

U S. Trustee

*Ellyn Grant, Asst. U.S. Atty., 487 Fed. Bldg., 100 Centenni al
Mal | North, Lincoln, NE 68508

Roger Allington, FPD Yankton, P.O. Box 680, Yankton, SD 57078

Linda Allington, 13820 Cavalier St., Waverly, NE 68462

Robert Creager, Atty., 1630 “K’ St., Lincoln, NE 68508



Movant (*) is responsible for giving notice of this judgnent to all other parties
not listed above if required by rule or statute.
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