I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
SAM and KRI STI NE DI BAI SE, ) CASE NO. BK98-80435
)
DEBTOR. ) A98- 8047
)
SAM and KRI STI NE DI BAI SE, )
) CH. 13
Plaintiff, )
VS. )
)
M D- AVERI CA FI NANCI AL CORPORATI ON, )
)
Def endant . )
MEMORANDUM

Hearing was held on January 15, 1999, on Mtion for
Sunmary Judgnment. Appearances: Howard Duncan as attorney for
debtors/plaintiffs and Thomas Ostdi ek as attorney for
def endant. Thi s menorandum contains findings of fact and
concl usions of law required by Fed. Bankr. R 7052 and Fed. R
Civ. P. 52. This is a core proceeding as defined by 28 U. S.C.
8§ 157(b)(2)(H).

Undi sput ed Facts

Debtor-Plaintiffs Sam and Kri stine Di Bai se executed a
Deed of Trust in favor of First National Bank of Onmaha
(hereinafter “Trustee”). First National Bank of Omaha was
si mul taneously the beneficiary of the Deed of Trust. After
Debtors failed to make the paynents due in August, Septenber,
and COct ober, 1997, the bal ance was decl ared i mmedi ately due
and payable. The Trustee authorized Hansen, Engles & Locher,
P.C., to prepare all docunents and to take all action
necessary to exercise the power of sale clause in the Deed of
Trust on behalf of the Trustee. The property subject to the
Deed of Trust was subsequently sold at public auction on
January 20, 1998, for the sum of $5,815 to the highest bidder,
Def endant, M d- Anerica Financial Investnment Corporation
(hereinafter “Md-Anerica”). Debtor-Plaintiffs seek to have
the court set aside the Trustee’'s sale as a fraudul ent
transfer.

Debtor-Plaintiffs’ Allegations
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Debtor-Plaintiffs contend that the transfer was a
fraudul ent transfer pursuant to Nebraska Revised Statute
Section 36-704 (Reissue 1993) and 11 U. S.C. 548 because the
property was sold for a sum approxi mtely one tenth of its
al | eged apprai sed val ue.

Debtor-Plaintiffs further contend that the Deed of Trust
sal e was not conducted in conpliance with the Nebraska Trust
Deeds Act Neb. Rev. Stat. 76-1001 et seq. because the Trustee
enpl oyed an attorney to prepare all docunents and to take al
action necessary to exercise the power of sale clause in the
Deed of Trust on behalf of the Trustee, rather than performng
t hese acts through an enpl oyee of the Trustee. In particular,
Debtor-Plaintiffs focus on the “failure” of the Trustee to
execute and acknowl edge the Notice of Default. The attorney
for the Trustee executed and acknow edged the Notice of
Default instead of the Trustee.

Def endant has noved for summary judgment.
Decision
Summary judgnent is granted.

Di scussi on and Legal Concl usi ons

A. Summary Judgnent St andard

Sunmary judgnment is appropriate "if the pleadings,
depositions, answers to interrogatories, adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law " Fed.
Bankr. R. 7056(c); Fed. R Civ. P. 56(c); Anderson v.
Liberty Lobby, Inc., 477 U S. 242, 247, 106 S.Ct. 2505, 91
L. Ed. 2d 202 (1986). The burden is on the noving party to
establish both that there is no genuine issue as to any
material fact and that it is entitled to judgnent as a matter
of law. United States Gypsum Co. v. Geif Bros. Cooperage
Corp., 389 F.2d 252 (8th Cir. 1968). The materials submtted
on a notion for summary judgnent are viewed in a |ight nost
favorable to the non-noving party, and the non-noving party is
given the benefit of all inferences reasonably deducible from
the evidence. Adickes v. S.H Kress & Co., 398 U. S. 144, 90
S.Ct. 1598, 26 L.Ed.2d 142 (1970).
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B. Al | eged Fraudul ent Tr ansf er

Debtor-Plaintiffs’ argunment that the sale was a
fraudul ent transfer under 11 U. S.C. 8548, because it was sold
for less than what they assert was its appraised value, fails
as a matter of law. The property was sold at public auction
to the highest bidder. The United State Supreme Court
expressly addressed this issue in BEP v. Resolution Trust
Corp., 511 U S. 531, 545, 114 Ss. Ct. 1757, 1765 (1994), stating
that a properly conducted foreclosure sale may not be avoi ded
under 8548 of the Bankruptcy Code. As long as the sale was
conducted in conpliance with state | aw, the “reasonably
equi val ent val ue” of foreclosed property is the price in fact
received at the foreclosure sale. 1In light of BEP, unless the
sal e was not conducted in accordance with state | aws, Debtor-
Plaintiffs cannot chall enge the price as inadequate, because
the price it brought necessarily established the “reasonably
equi val ent val ue.”

Debtor-Plaintiffs’ argument that the transfer was a
fraudul ent transfer under Nebraska Revised Statute 8 36-704
li kewi se fails. Section 36-704 mrrors the essence of BEP,
providing in relevant part:

a person gives a reasonably equivalent value if
the person acquires an interest of the debtor in
an asset pursuant to a regularly conducted,
noncol | usi ve forecl osure sale or execution of a
power of sale for the acquisition or disposition
of the interest of the debtor upon default under
a nortgage, deed of trust, or security
agreenent .

Neb. Rev. Stat. 836-704(b) (Reissue 1993).

C. Conpliance with the Nebraska Trust Deeds Act

Debtor-Plaintiffs’ assertion that the Nebraska Trust
Deeds Act requires the Trustee to personally execute and
acknow edge the Notice of Default, rather than directing an
attorney to do so on the Trustee's behalf, is not supported by
a plain reading of the statute.

I n construing a statute, the |anguage used by the
Legi sl ature should be considered to determne its intent.
Mtchell v. County of Douglas, 213 Neb. 355, 329 N.w2d 112
(1983). The court will, if possible, give effect to every
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word, clause, and sentence of a statute, since the Legislature
is presuned to have intended every provision of a statute to
have a neaning. |Iske v. Papio Nat. Resources Dist., 218 Neb.
39, 352 NNWwW2d 172 (1984). However, it is not within the
province of a court to read a neaning into a statute that is
not warranted by the |legislative | anguage. State ex rel.
Dougl as v. Herrington, 206 Neb. 516, 294 N.W2d 330 (1980).

Section 76-1006, pertaining to notices of default, provides in
rel evant part:

The power of sale herein conferred upon the
trustee shall not be exercised until:

(1) The trustee shall first file for record in
the office of the register of deeds of each
county wherein the trust property or sonme part
or parcel thereof is situated a notice of
default identifying the trust deed by stating

t he name of the trustor naned therein and giving
t he book and page or conputer systemreference
where the sanme is recorded and a description of
the trust property, containing a statenent that
a breach of an obligation for which the trust
property was conveyed as security has occurred,
and setting forth the nature of such breach and
of his or her election to sell or cause to be
sol d such property to satisfy the obligation;

Neb. Rev. Stat. 8§ 76-1006 (Reissue 1996)

Section 76-1006 makes no reference to execution or
acknowl edgnment. Despite the |lack of any express requirenent
of execution or acknow edgnment by the Trustee, Debtor-
Plaintiffs contend that the statute read as a whol e
necessarily inplies that the Trustee performthese acts him or
herself, or if the Trustee is not a natural person, that the
Trustee acts through its enployees, not through its attorney.

Section 76-1017, a general provision with broad
application, requires acknow edgnment for recordi ng purposes;
however, the section makes no express provision regardi ng by
whom a gi ven docunment nust be acknow edged. |Instead, the
section nerely states that a given docunent may be recorded
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“when acknow edged as provided by law.” Section 76-1017
provides in relevant part that:

Any trust deed, substitution of trustee,
assignnent of a beneficial interest under a
trust deed, notice of default, trustee's deed,
reconveyance of the trust property and any

i nstrunent by which any trust deed is

subordi nated or waived as to priority, when
acknow edged as provided by |aw, shall be
entitled to be recorded .

Neb. Rev. Stat. 8§ 76-1017 (Rei ssue 1996).

This section requires acknow edgnent of a docunent before
t he docunent is eligible for recording. It does so only to
the extent as is “provided by law.” Section 76-1006,
pertaining to a Notice of Default, contains no provision
requiring acknow edgnment and does not identify the party that
must execute the Notice. An exam nation of the various
sections of the Act reveals that the |egislature has the
ability to specifically articul ate who nust execute or
acknow edge a given docunent, when the |legislature so intends.

Section 76-1004, pertaining in part to substitution of
trustees, states that:

(2) The substitution . . . shall be executed
and acknow edged by all of the beneficiaries
under the trust deed or their successors in

i nterest.

Neb. Rev. Stat. § 76-1004 (Cum Supp. 1998).

Section 76-1008, pertaining in part to requests for
copi es of notices of default, states that:

Any person desiring a copy of any notice of

default and of any notice of sale under any

trust deed may . . . file for record in the

office of the register of deeds . . . a duly
acknow edged request for a copy of any such

noti ce of default and notice of sale.

Neb. Rev. Stat. 8 76-1008 (Rei ssue 1996).
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Section 76-1012, pertaining in part to reinstatenent,
states that:

If the default is cured and the trust deed
reinstated . . . the beneficiary, or his or her
assi gnee, shall, on demand of any person having
an interest in the trust property, execute and
deliver to himor her a request to the trustee
that the trustee execute, acknow edge, and
deliver a cancellation of the recorded notice of
def aul t under such trust deed .

Neb. Rev. Stat. 8 76-1012 (Reissue 1996).

Section 76-1014.01 pertaining in part to reconveyances,
states that:

When the obligation secured by any trust deed
has been satisfied, the beneficiary shal

deliver to the trustor or trustor's successor in
interest or designated representative a
reconveyance in recordable formduly executed by
the trustee.

Neb. Rev. Stat. 8§ 76-1014.01 (Reissue 1996).

Concl usi on

Consi dering the Nebraska Trust Deeds Act as a whol e and
giving effect to every word, or lack thereof, it is apparent
that nothing in the statute precludes a Trustee from
aut horizing an attorney to prepare and file a Notice of
Default on behalf of the Trustee w thout execution or
acknowl edgnment by the Trustee. |In view of the fact that the
sal e, therefore, was conducted in conpliance with Nebraska
| aw, the value which the property brought at public auction is
deenmed “reasonably equival ent value” by the authority of BEP.
The sal e cannot be avoided as a fraudul ent transfer and the
Def endant’ s notion should be and is hereby granted.

Separate Judgnent to be fil ed.

DATED: January 20, 1999
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge




Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.
7 OSTDI EK, THOVAS

Copies mailed by the Court to:
United States Trustee
Kat hl een Laughlin, Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
SAM and KRI STI NE DI BAI SE, ) CASE NO. BK98-80435
)
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)
SAM and KRI STI NE DI BAI SE, )
) CH. 13
Plaintiffs, )
VS. )
)
M D- AMERI CA FI NANCI AL CORPORATI ON, )
)
Def endant . )
J UDGVENT

Sunmary judgnent is granted in favor of the Defendant.
This Adversary Proceeding is dism ssed. See separate
Menmor andum entered this date.
DATED: January 20, 1999
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
20  DUNCAN, HOWARD T.
7 OSTDI EK, THOVAS

Copies mailed by the Court to:
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



