
UNI TED STATES BAN KRUPTCY COURT 
FOR THE DISTRICT F EBRASKA 

I N THE MATTER OF 

JOHN & OPAL TEP LEY, J R. , 

) 
) 
) 

DEBTORS 

MEMORANDUM 

CASE NO. BKSB-66 9 

CH. 11 

Debtor s propose t he use of c ash col lateral to pay farming 
expenses t o be i ncurred during 988 and t o purchase 150 replace­
ment mixed calves. Debtors also r q ues t a uth r i ty to grant a 
lien on t he 1988 corn crop to a suppl ier. Appearing o n behalf 
of the d e btors was Wi ll iam Needler of Chica go, I l lino i s. Appear ing 
on b eha l f o f t he Bank was Steven Turner of Omaha, Nebraska. 

Tr ial was held on creditor's objection s on June 7, 1988. 
This order contai s the Court's fi ndings o f f act and conc l usions 
of law purs uant to Bankr uptcy Rule S2 . 

I. Use of Cash Co llateral . 

In re Martin, 761 F. 2d 47 2 (8th Cir. 1985 ) requi r e s t he 
Cour t, whe n cons idering r eques ts f or use of cash collateral and 
a dequa t e pro t e c t ion proposal s wh i ch offer lie ns on post- pe t it i on 
crops g r o wi ng o r to be grown, to determine the va lue of t he 
cred i tor 's s e c uri t y int e rest and t he ri sk to t h a t i nterest i nherent 
in the propo s ed use . 

The parties have stip u lat ed, f o r t h i s he ar ing , tha t t he 
c editor's security i nterests are v a lid. There f o r e , ~ he creditor 
has a sec urity interest i n $40 ,1 62.1 3 r epre s e n ting t h e proceeds 
of t he sa l~ o f hogs; $10 , 050 repr esent i ng Gove r nment pro gram pay­
ments f o t h 1988 p r o gram year r e s ul ting from the execution o f 
the government c o ntra c ts prepeti tion; $87 , 32 7 r epresen t i ng anti ­
cipa ted g r o ss proceeds from t he sale of cattle i n 1988. 

The tota l of proceed s wh ich t he debt o r proposes to use 
is $13 9,489. 13 . 

Debtors propo se to use $8 9 ,000 for 1988 c rop e xpense s. 
The ba l ance wou l d be used t o purchase mixed calves at 4 00 lbs . 
to be placed on g rass ow ed by t he e state and sold in t he fal l . 

-.- -,--~ ·-..- -- · -~ ---- -· -·~- ~· 

A& adeq uate ro e ction for such u se , debt ors propose to 
r . ·-··-----gunt- creditor a second 1 i e n i n the a lready p l anted 19 8 8 corn crop . 
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Debto r est i mates the corn crop wi ll generate a v a· l ab l e p r oceeds 
of $92r000 . Debtors have propos e d t o grant a f irst l ien on 
sa i d c rop i n a n amount no t to exceed $77 , 000 to a s upplier. 
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In Pa rt I I o f this Memorandum , t e fi r st ien is author iz 
Therefore, the remain ing val ue is $ 15,0 0 0 for t he be efi t of 
th is creditor . 

In addit ion to the l i en on the corn c rop, debtor s o ffer a 
lien on a bean crop to be planted and est ima tes it s p r oceeds wil l 
be $43,000. 

Corn and bean lien s equa l $58,00 0. 

Finally, debtors offer a l i en on wheat planted prepe t ition. 
Debtors claim the petition da t e value of the wheat to be $4 ,000 
a nd the harvest value in July, 1 988 , to be $16, 000. Assuming 
t hat t he post-petition increa se in va lue is available f o r adequate 
protection purposes, $12,000 of value can be p l edged. 

Therefore, the total adequate protection offer f o r c ash 
collateral to be u s ed on the crop and farm operations is $ 70, 000 . 

Debtors want to use $89, 000 and grant liens on 19BB crops 
t o the xtent o f $70,000. Wi t hout evaluating the risk it is clea r 
that debtors are $19,000 short of "adequate protection" under 
Sect · on 363 and the "indubitable equivalent" requirement. See 
Mart in at 477. 

The risk to the creditor includes t he market price o f corn 
at ha rve s t, which , the Cour t acknowl edges, may be protected by 
some t ype of f orward contrac t now . However, the oth~r ri s ks incl de 
t he weather and t he hu sbandry practi c e s of t he farmer and the risk 
of c rop failure not covered b y i ns u ranc e. 

The ev idenc e is t h a t the corn cro p is covered by a 1 ri s k / 
multi - peri l c r op i n surance. It i s plant ed i n nume ous f ields over 
a wide a r e a. The farme r has never had a to ta l crop wi ped ou t by 
we athe r o r other causes. The f arme r has su f f "cient f amily and 
non- family experienced help t o ge t t h e c o rn crop o ut . Therefo re, 
the r i sk to v a l ue f rom t he replacement lien o n p lan t ed c orn is 
min i mal . 

The b ean c rop is not in the ground. Insu rance cannot be 
ob ta i ne d at t h i s l a te date . The fa rmer ha s limited experience 
with b e ans . Weather , both s e v e re h a il a nd po te t ia l l ack of rain 
are significan t risk s. The ud ge t doe s l• t have r oom f r i rriga · i on 
expense o r chemica l s wh i ch cou ld pro tec t a nd e n hance the rop . 
The es t i mated yield is norma l for exper i enced f arme r s wi th 
suffic i e n t water and chemicals and good we athe r , bu<- seems to 
thi s Co urt to b e h i gh under the circums t a n c es pr0scnted her . 
No ev i denc e wa s presented that bean p r i ces can be loc ked in by 
fo rwa rd c ont rac t s. But , assuming s u h a l oc k i n i s po s sib l e , t he 
Cou r t f i nds a more real i s tic bean p roceed total t o b e ca l c ula e d -
wi th a lower y ie l d and lo :er pri c e than t irnated. One h und red 
fort y a cres at 30 bu . per a cre at $8.00 per bu. equal $33 ,600 
available as true ade qua te pro t ection alue . 
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Th i s Court be li eves t h Bankru.tcy Code at s ct i on 552 
prov ides a prep titian c r ed . t or wi th a lien o grow i ng c rops 
(property ) t o cont i nue to ha e a l i en on the pr ceeds of t he 
c r o p s t o t he fu l l extent o f the va l ue of t h e cro ps a t harv e st . 
There fore, the l ien of t he creditor is valid o n the harvest va l ue 
o f t he wheat cro p planted prepe tition. However , the ha r vest va l ue 
o f the c r op will be of very littl e value to t he cred i t o r i f t he 
crop i s not cared f o r and proper l y ha ves t ed. The debtors propo se 
t o use cash collatera l to ca r e for and harvest t h e cro p and, there­
f o re, the lien o n t he pos t -pet i tion value should be cut off pur­
suant t o Section 552(b) t o permi t such value to be offe red as 
a dequate protect i on. 

Afte r the above analysis, t he value of the adequate protection 
o f f er i s: 

second lien on corn 
f irst l ien on beans 
fi rst l i en on post-petition 

increase in value on whea t 

Total 

$ 12 ,000 
33,600 

12, 0 00 

$57,600 

De b t or s may u s e $57,6 00 of cash col l ateral fo r t he farming 
operatio n in 19 88 a nd g rant t he appropriate liens. 

Concern ing the p urchase of 150 mixed c a l ves , debto r s want 
to s pend $66, 00 0 ana g r a n t a lien in the c al v s . Ac ce p t ing deb t o rs' 
evidence in the bes t l i ght , it can be s umma r iz e d as follows: o n 
g ra ss the 40 0 l b . c al f wi l l ga in 2 .5 l bs. per day fo r 150 d ays or 
375 lbs. wh i l e pas t ured . The cal f wi ll t e n b e s old out o f the 
pas t ure wi t hout s p e nd ing a t i me on f e d in a lot. I t wi l l we i gh 
a pp r o x ima tely 800 lbs. a t s a le. Debtor s estimate a s al e p ri c e of 
75 cents per lb. y ielding $600 p e un i t. On e h undred f i fty calve s wi l 
be pu r c. a sed at $4 4 0 each. The sale wi ll p r ov i d e n t proce e ds to 
d e b t o rs of $160 per unit or $24 ,0 00. On t he other hand , t he 
creditor's evide n c e is that the purchase p r i ce per un it, including 
vete rinar i a n expen s es, corrun is sions a nd tran sporta tio n wil l be 
$ 48 0. At bes t, the d a i ly g rowth on grass wo u l d be 1 . 7 5 l bs. I f 
t he a nimals are on grass 150 d a y s , t he i r we i ght wo u l d r ise to a 
ma ximum of 700 l bs. They shou l d t hen be put o n f e ed prior t o sale. 
At 80 c ent s per lb. the a i rna l wou l d sell f o r $ 56 0. De d uct i ng t he 
purcha se price of $48 0 l eave s $8 0 pe r head g r o s s p ro fit. Tota l 
proceeds avai l able to deb to r wo u ld e $1 2, 0 00. 

In su~~ary , t e debto r s pro po se to s pend $6 6, 00 0 of c a s h 
co l late ral for a pate tial r eturP of b e t ween $12,0 00 an d $24 ,0 00. 

Th e ri~k s to the creditor i ncl de: 

1) The purc h a se price and assoc ia ted expenses wil l be h igh er 
than an t ic i pate d ; 

2) t he growth ra t e wil l be lower than anticipated; 

3) addit iona l sa l e expen ses wi ll b e in urred , such as 
commissions , transport~t ion, vete r inarian , fee d ; 

J 
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4) t he pr i ce per pou nd wil l be b elow 75 c ents; 

5) there wil l be death or disea se losses. 

These risks are r eal. Using debtors' numbers, 
per lb . declines by 1 0 cents , the p ofit dec l i nes to 
the p rice declines by 20 cents, al l profi t i s gone. 
if t h e growth rate is l ess than projected and there 
i n market prices, the pro fit starts to disa pear . 

if the pric e 
$12,0 00 . If 
Simi l arly , 

is a decline 

Although the debtor believes it is too l ate t o rent the pasture 
to other l ivestock producers and t hat failure to pasture animals 
this year will cause i r r e p a able amage to the p asture , the creditor' 
e vidence is the opposite. If debtors cou l d rent one-ha l f their 
past ure f or a 60 to 90-day per iod, income c ould be produced wi th 
no risk to creditor's collateral. 

The Court f inds the risk to the collateral t o be g r eater 
t han the potential benefit t o the esta te. The use o f cash collateral 
f or p urch ase of 150 head of mixed ca l ves is denie . 

I n conclusion, $57,600 may be used. Since no new cattle will 
be ared for, some of the budgeted expenses may be re uced. The 
wh at c rop wi l l be ha r vested soon and d btors, creditor and t he 
Court wil l be able t o test debtors ' yie l d and price pro·ect·ons. 
If debtors n e d a d i tional funds f o r harve st, t h ey may make a 
furthe r r eques t in the fa ll. 

II. Cor n Crop Lien - Ag Serv i ces. 

Debtors will be able to obt ain crop inputs and other croppi ng 
s upplies f rom a specif ic su plier if permit ted t o gr nt a f i r st 
l i e n on the 198 8 cor n c r op . Debto rs are autho r ized to g rant uc~ 
a l i en in an amou t not t o exceed $77 , 0 00 including i n t r es t . Ne~ 

loan documents , granting a l' e n on l y in t he corn crop and procee ds 
may be executed. 

However, no lien may b e gra r. ted until t h e supplier release s 
a l l fi n anc ing s tatemen t s a nd other securi t interest documen t ation 
which was e xecuted wi thout Court ~pprova . 

Separa te Jour, a l Ent ry hall be f i l e d . 

DATED: June 8 , 1 988. 

Y THE COURT: 


