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MEMOPANDUM OPINION ON MOTION FOR RELIZE

FROM THE ?—\U'l‘d)'{;\TIC STAY

Final h2aring on notion for relief {from the autcomatic stav
filed by ITT Coimmercial Tinance Corp. was n2ld on February 18,
19806 The parties were granted permission to fil=s post-trial
briefs and the last of the briefs was filed on March 13, :1¢85.,
Appzaring on behalf of the debtor was John C. Hahn of Jcffrecy,
Hahn ,

& Hemm=zrling, 2.C., Lincoln, lebraska. Appearing on bDaihall
of ITT Commercial rinance Corp. was Robert D. Xinsey, Jr., and
William W. Mickle, II, of Nelson & Harding, Lincoln, Nebraska.

Debtor was a retail business selling Suzuki motorcycles and
related eguipment to the general public. Debtor filed a voluntary
petition under Chapter 11 ornv December 13, 1985. Prior to that
date it was in default under its agreement with the creditor.
Creditor is basically a floor-plan financier. In other words,
creditor loans debtors sufficient monies to purchas= inventory
from manufacturers. Creditor takes as security for such loans a
security interest in the motorcycles and other inventory.
Pursuant to the agreement, as the debtor's inventory ages, or 13
damaged or miles are put on it, the debtor is to make certain
payments to the creditor to protect its interest in the value of
the collateral. As the debtor sells a piece of inventory, it is
to pay the creditor the balance due the creditor under the
financing arrangement for that particular piece of inventory.

The debtor, in order to legally operate as a retailer of
motorcycles in the State of Nebraska must have a permit from the
State and in order to obtain such a permit or maintain such a
permit, the gebtor must post a bond with the State. The vermit of
this debtor expired on December 31, 1985, and as of thce date o
the hearing had not becen renewed and no application had beon made
for such renocwal. The cvidence i1s that the debtor is unable to
nost the bond ana will not He obtaining a retail pormit.



ro

e credicor filed a motion for relief under §362(d4d)(1), tor
caune and under S302(d)(2), alleging lack of cqguity and alleging
that the collateral is not necessary to an cifective reorgan-

oAt ion,

On the cquity issue, creuitor urges the Court to detoermine
“he value of the collateral as wholesale value. Creditor clains
*hat the most it can obtain for the collateral is the wholesalce
value of the collateral by selling the inventory to other dealcers
cr distributors or by returning the vehicles to the manufacturer.
caolesale value is used, the debtor has no equity because theo
count due fthe creditor exceeds the wholoesale value.

The debtor, on the otner hand, urges the Court to use a2 valuo
10 evcess of wholesale because it is the opinion of the debtor
That the inventory has received added value by payment cf froight
and assemply of the motorcvelzs wnich come to thae dealer
srascemdled.  The debtor believes that the falr market valuz of
th2 inventory exceeds wnolesale value and that he can ootain valu.
in 2wzess of the vholesals value in a liguidation sale. Debtor,
_arcud3n its president, presantad evidence that the plan of
re2orgarization is or will actually be a liquidating plan. The
=btor will opronose to sell the franchise and all inventory and
arts as w2ll as fixtures.

The creditor presented evidence that in the only attempt that
the debtor has made to sell the collateral in a bulk sale, the
proposed purchaser refused to pay the wholesale price and insisted
on paying less than wholesale.

Although this Court can make a determination of value based
upon the actual use of the collateral by the debtor, in this case
the wholesale value 1is more likely to approximate fair market
value than any other figure. A reason for that is that this
debtor cannot sell individual bikes on a retail basis. The only
way the debtor can sell the inventory is in a bulk sale of the
business. The debtor admitted that its proposal will be for a
liguidating plan and the business, although it is hoped will be
sold as a goinc¢ business, actually will be sold as a package and
subject to aporoval of the manufacturer for any sale of the
franchise rights. Debtor did not present any evidence that anyone
would purchase the inventory for more than wholesale and creditor
did present evidence that it is unlikely that anyone wou’a
opurcnase the inventory for more than wholesale. Therefore, the
Court concludes that the debtor has no equity in the property.

The debtor does have a right to treat a liquidating plan as a
reorganization plan. The debtor's president testified concerning
nis intention to nut togethoer a liquidating plan and use both the
collateral and the franchise agreemout to obtain value for the
creditors., Although this evidence 1s slim, the Court accepts it
and deternines tnat the collateral is necoessary for an cffective
liguidatine reorganization.



The evidonce is that oach month the value of the "now!
inventory doclines, Creditor, therefeore, clalms that it i1is not
adequately protected. Debtor claiwms that all of the property is

adequately insured and that the creditor has a thirvrd-party
agreenent wihich guarantees the creditor full payment of the
halance duce 1if and when the creditor takes possession of the
collateral and turns it over to the manufacturer., The evidence of
this '"guarantee" was solicited on cross-cxamination from a witness
of the creditor. He testified that once the creditor repossuvsses —
the collateral, the creditor can obtain full pavment of the
balance duve from the manufacturer. Yo further ovidence was
presentced concerning protection of the craditor. for exampls, no
evidence was vresented with regard to waether or not the
manufacturer would repurchase damaged or uscd inventory. However,
since the debtor presented evidence that the property was insuresd,

the Court concludes that 2 full-pavment recourse agreement for
repurcnase of the inventory by the manufacturer and adequate
insurance upon the puilding housing the inventoryv as well as
insurance on the inventory itself protecting the debtor and the
creditor from damage from wind and fire, as well as theft, igu
adequate »Drotection of the interest of the creditor. Based unon
all of the above, the motion for relief is overruled. E

Fowever, this Court 1s aware that the creditor alleges that
shortly after the trial on this matter the insurance lapsced and
that there is no insurance protecting the interest of the
creditor. This Court finds that the manufacturer's repurchase
agreement, by itself, does not vrotect the interest of the
creditor.. Unless that repurchase agreement provides that the
interest of the creditor is fully insured against casualties such
as wind, fire and theft, the creditor is not adequately protected
and relief will be granted at the next hearing. Creditor has
filed another motion for relief based upon the allegation that
there is no insurance and, therefore, it is not adequately
protected. That hearing will be held on affidavit evidence at the
next available motion day. The only issue shall be the terms of
the repurchase agreement and whether or not there is adequate
insurance protecting the interest of the creditor.

DATED: May 2, 1986.

BY THE COURT:

¥.8. Bankritcy Judge T
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